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FAIR TRIAL

I. GENERAL REMARKS.

The principle bf fair trial is a necessary condition for effecting human
rights. The right to life, the right of habeas corpus, can only be
invoked in an adequate, fair procedure guaranteeing basic rights and
principles of procedure, which make an examination possible.
This examination can be conducted on the basis of two systems:
al tﬁe confinantal system, in which all rules are laid down in a codi-
fication; and '
b) the Anglo-American system, where principles are laid downlwhich
are elaborated further in jurisprudence and doctrine.
The starting-point of international treaties is the Anglo-American
system. ' '
In a great number of conferences, the International Commission of
Jurists (ICJ) has worked out principles with regard to Fair Trial.l
Comparative legal science demnnstrates not only the recognition of
the Fair Trial»principlé in international treaties, but also its pre-

sence in the legislation of every'591¥-respecting country.z

II. INTERNATIONAL TREATIES LAYING DOWN THE PRINCIPLE OF FAIR TRIAL.

a) On world level:

= United Nations:

1. Universal Declaration of Human Rights (UD), art. 10 and 411,1. The
UD was adopted by the General Assembly of the UN, with 48 votes in
favour, including Chile, none opposed, and 8 abstentions. The moral
authority of the UD is great. Furthermore, through its UN delegate,
Chile interpreted this declaration as an authoritive intrepretation
of the UN-Charter, that is, as implying a legally binding obligation.
2. The International Covemant on Civil and Political Rights (ICCPR),
art. 14. The ICCPR came into effect on March 23, 1976, and was also
ratified by Chile, which is therefore, based on art. 48,2 bound to it.



3. Geneva Conventions of 1949 (GE), art. 3, 1d. Of all conventions,
these are.the:ones-signed by the greatest number of countries (117).
Chile too signed the conventions without any reservation; they were
ratified by Chile on October 12, 1950, making them effective for Chile
on April 12, 1851, according to art. 58, 57, 138 and 153 of the various
conventions. : : :

According to the common art. 1 of the conventions, the contracting
parties are obliged to respect the conventions at all times, and to

effect their observance.

4. Draft Protocol Additional to the Geneva Conventions of August 12,
1949, relating to the protection of victims of non-international armed
conflicts (Prot.), art. 9,5. This protocol was drafted as a confirma-

tion and extension of art. 3 of the above-mentioned conventions

b) On a regional level:

1. The American Convention (AC), art. 8.

This convention was signed by Chile on Nov. 22, 1968. Even though
Chile did not ratify it, Chile cannot simply ignore this convention.
States who have signed e treaty, but have not yet ratified it, must
refrain from actions contrary to the purpose and subject of the treaty,
until they declare that they will not ratify it. See Vienna Law.
Furthermore, the convention can be regarded as containing_geheral
principles of law and a reflection of the doctrine prevailihg in the

Western Hemisphere.?®

2. The American Declaration, art. 18 and 26.

This Declaratibn was produced as a resolution of the 9th Inter-American
Conferance in'194B. In the constitution of the Inter-American Commis-
sion on Human Rights, set up in 1859, adopted in 1960, the task-des-
cription of this commission refers to the Declaration. In the amended
DAS-tharter_of 1970. the above-mentioned commission is given a basis
in the Charter (art. 51 of the Charter).

The AC is referred to in the task-description of the Commission {art.
112). Art. 150 of the OAS-Charter glves transitional law. As long as
the said convention is not yet effective, "the present (i.e. set up
in 1959) commission (will) ... keep vigilance over the observance of

human rights”.



3. The European Convention (EC), art. 6.
The EC came into existence in Rome in 1950, and is ratified by most

Western-European states.

III. CONSTITUENT RIGHTS CGNTAINED IN THE PRINCIPLE OF FAIR TRIAL.

The principle of fair trial consists of the following rights.
‘Respectively:
1. the right to an independent, impartial, lawful, competent judge.
2. a verdict within a reasonable period of time.
3. a public trial and a public, reasoned sentence.
4. the right to review by another tribunal.
5. presumption of innocence.
6. the right of the defendant to be informed immediately of the
charge in a language which he understands.
7. the right to counsel. -
8. physical integrity of the defense counsel.
8. sufficient time and facilities for the defense.
10. the right of the defense to examine witnesses.

11. the right to free assistance of an interpreter.

This 1list is not exhaustive, because Fair Trial is understood to be
a minimum guarantee. The concept is developing into a much broader
principle. .
One of the most important developments is that of the.principle of
equality of arms. This means that in the proceedings prosecution and -
defendant (or his counsel) can operate on equal terms and with the
same facilities. On this point, see also the doctrine and jurispru-
dence of the European Commission for Human Rights."/%/® .

In general terms, this principle is laid down in art. 10 of the Uni-
versal Declaration. Particularly the jurisprudence of the European
Commission for Human Rights?elaborated it in a rather detailed way.
Because of the.accusatorial nature of the fair trial principle, equa-
lity of arms is very important, and for that reason it is recognized

by all countries accepting the principle of fair trial.

On the basis of Rule of Law, the principle of fair trial must be ap-

plied_ to all phases of the trial, including the pretrial phase. Here,



the right not to be arrested arbitrarily, and the right to Habeas
Corpus apply. These two rights, which are also internationally recog-
nized human rights, are not discussed here. This paper is limited to

the time between the indictment and the final judgment.

The principle of fair trial must -e applied not only in a normal situ-
ation, feir proceedings must be guaranteed in a state of emergency as
well. In GE art. 3, 1d the feir trial principle is described specific-

cally for cases of internal armed conflict. This signifies a develop-

ment in legal thinking about the fair trial principle and particularly

about its character as a minimum guarantee.

If the hrinciple should be effected in the case of an internal armed
conflict, it should definitely'be effected in a state of emergency

and of course in a normal situation. Derogation in an exceptional
situation should necessarily always be proportional and temporary.
Measures to be taken in an emergency situation should, according to
art. 4 of the ICCPR, not go beyond what is "strictly required by the
exigencies of the situation"”. This means that the restriction must be
limited to.tﬁose rights for which it is, in view of the emérgency
situation, absolutely necessary, and then only to the extent required
by the emergency situation, a requirement of necessity as well as pro-

portionality. Also, it must be a temporary measure.

In short, it can:be said that the principle of Fair Trial, according
to international sources such as international treaties, international
custom, general principles of law recognized by civilized nations,
judicial decisions and the views of a number of important authors,

can be considered to be one of the most fundamental human rights.

Constituting parts of the Fair Trial principle:

1. The right to an indepenaent, wmpartial, lawful and competent judge.
(when the word "judge” is used, this incluaes the tribunal as well)®
This right is laid down in art. 10 of the UD and art. 14 ICCPR. On a
regiohéi 1evéi, it can be found in art. 8,1 AC and art. 6,1 EC and in

alnost any national legislation.

A. Independent judge. Independence of the judge means first and foremost,

that he is not under supervision of the executive and/or legislative



powers, or subordinate to them.® This implies that the judge must be
irremovable and even that his salary must be arranged by means of
legislation, and that the salary should not be decreased duripg:his
term of office.!? When a judge is dependent upon either the executive
or the legislative power, prosecution and defendant no longer have

an equal positicn, a violation of the principle of Equality of Arms.

B. Impartial judge. Impartiélity means the absence of personal invol-

vement of members of the judiciary in cases which must be decided,
and the absence of any kind of prejudice.ll |

Decisions may be taken on the basis of law only.

If a judge refuses to accept a certain line of defence on grounds
other than the-law, he.is not impartial.22

If Prosecution and witnesses turn out to be partial, the judge must

clearly demonstrate his own impartiality.13

C. Lawful judge. Rule of Law governs the appointment of the judge and
all other decisions taken regarding the competence of the judge.

This is an aspect of legality that will not be discussed further here.

D. Competent judge. If, particularly in criminal cases, justice is

administered by persons who have insufficient legal training, Rule

of Law is violated.rs

In countries which have a jury sjstém, the judge's competence is an
important point of scrutiny.

Independence, objectivity and impartiality of the judge are safe-
guarded best by - among other things - a thorough training and a good

education.

2. Verdiet within a reasonable period of time.

Each accused has the right of his cases being heard within a reaso-
nable time. |

This right can be found in ICCPR art. 14,3, and the AC art. 8,1 and
in the EC, art. 6,1. In this context, "reasonable” means: _
1. not too quickly, as this would violate the right to sufficient
time for preparing the defense;

2. not longer than is necessary for a fair hearing of the case.!®
Undue delay occurs for instance, if the criminal procedure is drawn

out without the need for any further evidence.!?
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If delays occur during the trial which are not reasonable, this con-

stitutes a violation of law.!'®

3. Public trial and public, reasoned sentence.

These rights are laid down in art. 11,1 UD, art. 14 ICCPR, and art.
6;41 EC,

A. Public trial. Everyone has a right to a fair and public trial.

The press and the public can be excluded from the trial as a whole
or parts of it, on the basis of morals, public order and national
security, the interests and privacy of the defendant in some cases,
or when publicity would influence the impartiélity of the judge.
It ié'generally accepted that these limitations on publicity must be
interpreted as restrictively as possible. Rule of Law commands that
criminal cases must be tried in public.19
The importance of publicity is:
a) to ensure in the interests of the state that justice is not only
done, but is seen to be done so that:
(i) ‘the public may have confidence in the courts of the country,
(ii) there can be no doubt as to what takes place at the hearing,
(iii) it cannot be afterwards said that a person who was fairly
convicted was un?airly convicted.
b) to ensure tﬁe interests of the accused that:
(i) he receives a fair trial, :
(ii) that trial is conducted according to recognized procedure and
both sides are heard, |
(ii1i) no irreguler process such as torture is applied for the purpose
of obtaining evidence, )
(iv) the behaviour of the prosecutor and of the judge is fair and

above board.??

B. Public, reasoned verdict. Even though the publicity of the trial

can be restricted, the verdict must always be given in public, and it
must be reasoned. This requirement of a reasoned verdict is based bﬁ
the principle that "justice must be seen to be done” and that the
trial "is seen to be fair”.

The citizen must be informed as extensively as possible about the

legal ground of the verdict; publicity and the legal grounds are the



-only guarantees for the public that justice was done on the basis of
Rule of Law and that the trial was fair.?!
The taking of a motivated decision is also important in view of the

possibility of review of the decision.

4. Hearing by a different court/right to review.

It is of the utmost importance, that, if the fair trial principle is
violated during the proceedings, a possibility of review exists.
Every conviction must be liable to examination by at least one other
court. This right is recognized in ICCPR art. 14,5, and AC art. 8,2.
Furthermore, it is recognized in almost all national legislation.
Revigw procedures, too, should be governed by the principle of fair

trial.??

5. Presumption of innocence.

Everyone charged with a criminal offence has the right to be presumed
innocent until his guilt is proven in the course of a public trial
with all the guarantees of the principle of fair trial. This right

is laid down in UD, art. 11,1 and AD art. 26, in GE art. 3, in Prot.
art. 8,5, in ICCPR art. 14,2 and 3,g, in AC art. 8,2,2g, in EC art. S:Z.
It is of great importance for a fair trial, particularly with'regard
to evidence. Judgment about guilt or innocence of the accused should
be given solely on the basis of evidence, and then only lawfuily
acquired evidence.

During the ICJ's congress in Athens,?® a number of criteria were for-
mulated by the Committee of Criminal Law: ' |

1. No one may be forced to incriminate himself; defendants and wit-
nesses may not be subjected to physical and psychological torture.
This would constitute a violation not only of Fair Trial, but also

of the right to remain free of inhuman treatment.

2. Checking of mail and telephone may only be undertaken under speci-
fic circumstances, formulated by law. ‘

3. Search of the accused’'s premisses without his consent should only
be made under the authority of an appropriate juridical authority.

4. Evidence, acquired in a way contrary to these conditions may not

be used against the defendant (exclusionary rule).



With regard to the use of evidence the following applies:

a) guilt can be proven only if evidence of guilt was presented during
the trial;

b) the accused is not held to prove his innocence; burden of proof
lies with the prosecution;

c) the defendant may refuse to testify, and this refusal may not

influence the decision about him.2"

The importance of proper evidence is demonstrated, for instance,

in the jurisprudence of the US Supreme Court, which concluded that
the judge may not make use of evidence which was unlawfully acquired
during the investigation.?® Unlawful here means: statements made

by the defendant, because he was unaware of his right to the assis-

tance of counsel and of his right to remain silent.

6. The right of the defendant to be informed of the charges immedi-
ately and in a language which he understands.

This right can be found in UD art. 10, in ICCPR art. 14,3a, in AC
art. 8,2b, and EC art. 6,3a and art. 5,2.

The right to be informed immediately of the charges does not only
apply to the grounds for the charge, but also to its legal character,
which is of great importance to the defence.?®

The defendant must be informed immediately, and not piecemeal, for
instance during intsrrogation.Z?

The right to information about the nature and content of the charge
must be granted, because it is necessary for an adequate preparation

of the defense.?®

7. The right to defense.

Everyone has a right to his own defense, or to defense by counsel
of his own choosing; if the defendant does not have the necessary
means to pay for legal assistance, the state shall pay for it.

An inventory of legislation from varous countries shows that the
right to a defense of one's own choosing is one of the most-guaran-
teed rights in the world; it is therefore necessary for the rule
"audi et alteram partem”.?° The rights in question are therefore
laid down in: UD art. 11 (very general), ICCPR art. 14,3b, AC art.
8,2e, EC art. 6,3c.



This right is indispensible for guaranteeing to the defendant a fair
trial and equality of arms over against the state., Permissibility and
poessibility of assistance of counsel are also necessary for this.

The rights involved mean that the defendant can conduct (or have
someone conduct) the defense which he sees fit. This means: the de-
fence may contain such contents or strategy which, according to the
opinion of the defendant or his counsel, are necessary for bringing
forward the cefendant’s point of view.3°

The defendant can defend himself or choose counsel; in case he cannot
afford it, he has the right to be provided with legal counsel "ex

officio” .31 /32,33

8. Physical integrity of the defense counsel.

A trial can only be really fair, when the counsel for the defense is
able to operate freely and independently; this means: he must be
free, without threats, or influence from state or party authori-
tieg,3%/35/36
If he should be put under pressure, psychologically or physically,
the principles of fair trial in general and equality of arms in
particular, come into question. Moreover, this would constitute a
violation of another internationally recognized human right, that

of the prohibition of inhuman conduct.

Procedurally, counsel has the same rights as the defendant, and has
thus access to all information which may be relevant for him. Counsel

has the right to bring forward all arguments which he needs for the

defense, without any obstruction-

9. Sufficient time and facilities for the defense.

If, within the framework of the principles of fair trial and equality
of arms, the defense is to have any substance, sufficient time and
facilities must be available for the preparation of the trial.

The principles of fair trial are as valid for the defendant as for
his counsel.

An adequate defense implies thw right to be informed of all relevant
data.

This also means, that the defendant and his counsei must be informed

in due course of the nature and content of the charges (see under 6).

- 10



The defense must have access to all documents, and to his client.
Besides, the defense has the right to examine witnesses, and to
cross-examine the prosecution's witnesses (see under 10). The defense
has the right to be present when the prosecution presents evidéhce.

and the right to present evidence to the contrary.37

10. The right to examine witnesses of the prosecution and to (have) .
bring forward one's own witnesses.

The right involved is internationally laid down in ICCPR art. 14,3e,
AC art. 8,2f and EC art. 6, 3d.

The right to fair trial and equality of arms require the right to
examine the prosecution's witnesses, and to obtain witnesses on one's
own behalf, under the same conditdons as witnesses against oneself.®®
This is an ihdependant right of the defense (see supra) and a neces~-
sary condition to safeguard equality of arms. All legal systems
guarantee the right to examine witnesses and to obtain witnesses on

one’'s own behalf.3?/*% The same applies for expert witnesses.

1. The right to free assistance of an interpreter.

This right is laid down in ICCPR art. 14,3f, AC art. 8,2a and EC
art. 6,3e.

Only facts may lead to conviction and the principle of fair trial
therefore requires full and equal participation of the accused in
the trial; so, he should understand the language spoken during the
trial.

If this is not the case, he has the right to free assistance of an
interpreter (also when his counsel does understand the language of
the trial).*?/"?

Most countries guarantee a free interpreter, if the need arises.
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